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1. Executive Summary

The world is currently in an era of polycrisis, which has exacerbated existing challenges to the
international human rights system and threatened many people’s right to the highest
sustainable standard of physical and mental health. This report is presented on behalf of the
Feminists for a People’s Vaccine Campaign (FPV)! and the Campaign Against Racism (CAR)
for the UN Committee on the Elimination of Racial Discrimination (CERD Committee) in
advance of its consideration of the 18th and 19th periodic reports of the United Kingdom of
Great Britain and Northern Ireland (UK). It focuses on the right to health in the context of
the ongoing ‘post’-pandemic access to medicines crisis, a growing global debt crisis, and the
crisis of impunity in relation to the Palestinian genocide. It asks the CERD Committee to use
its powers under the International Convention on the Elimination of All Forms of Racial
Discrimination (ICERD) to strongly recommend that the UK remove intellectual property
(IP) barriers to the equitable access to medicines, treatments and diagnostics, protect human
rights in its debt restructuring and negotiations actions, and fulfil its international human
rights obligations with respect to the ongoing Palestinian genocide.

2. List of recommendations

Regarding access to medicines, treatments and diagnostics, and the removal of
intellectual property barriers to racial equality and non-discrimination, we
respectfully request the CERD Committee to recommend that the UK:

1. Ensure that it or the corporations governed by UK law does not invoke or apply
intellectual property rights in a manner that is inconsistent with the right to health,
including access to medicines, vaccines and other health products, or the right of
States to exercise the flexibilities of the TRIPS agreement (as recommended by the UN
Office of the High Commissioner for Human Rights (OHCHR) in a recent study? on
key challenges in access to health).

2. Refrain from requiring “TRIPS-Plus”3 proposals that undermine pharmaceutical
manufacturing capacity and timely access to affordable vaccines and medicines in any
current and future negotiations with developing countries.

3. Support Colombia’s proposal submitted to the WTO Council for Trade-Related
Aspects of Intellectual Property Rights on 15 April 2024.4

4. Ensure equity in the process of negotiations and the final substance of the Pandemic
Agreement. The terms of the Agreement must provide for stronger commitments on
technology transfer and the removal of intellectual property barriers, concrete

1 By Development Alternatives with Women for a New Era (DAWN), International Women’s Rights
Action Watch Asia Pacific IWRAW AP), and Third World Network (TWN) on behalf of the FPV.

2 OHCHR, Analytical study on key challenges in ensuring access to medicines, vaccines and other health
products in the context of the right of everyone to the enjoyment of the highest attainable standard of
physical and mental health - Report of the Office of the United Nations High Commissioner for Human
Rights (Advance edited version), A/HRC/56/28 (2 July 2024, 56yh Session, 18 June - 12 July 2024).

3 “TRIPS Plus” refers to obligations in trade and economic agreements that require developing countries to
provide intellectual property protection that is more expansive than TRIPS, resulting in loss of national
policy space called “TRIPS flexibilities” and extend market monopolies, thereby reducing access to
affordable treatment.

4 WTO Council for Trade-Related Aspects of Intellectual Property Rights, Review of the Implementation
of the TRIPS Agreement: Article 71.1 (Communication from Colombia, IP/C/W /712, 15 April 2024).
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obligations on the sharing of essential medical products, a legally binding fair,
transparent, accountable and effective Pathogens Access and Benefit Sharing System
(PABS), expanding manufacturing capacity in the Global South and strict conditions
that any product resulting from publicly funded research and development must be a
global public good to be equitably shared.

5. Commit to adequately supporting low- and middle-income (LMICs) countries in
meeting their obligations under the Pandemic Agreement through the principle of
common but differentiated responsibilities.5

Regarding the global debt crisis, particularly the UK’s role in the debt crises
across Africa, we respectfully request the CERD Committee to recommend that
the UK:

1. Through democratic and participatory processes internationally, domestically, and in
affected countries, co-develop:

a. fair restructuring mechanisms like debt freezes (for short-term solutions) and
unconditional cancellations (for long-term), including debts held by private
lenders;

b. a holistic approach to compensation of harms subjected to people from
historical injustices of slavery and colonialism to ongoing harms rooted in the
legacies of European colonialism that continue to kill black and other people of
colour globally, and are perpetuated through existing debt instruments.

2. Ensure policies that protect human rights, including public health, during debt
negotiations, ultimately facilitating prioritisation of health of the communities in
African countries.

As per the CERD Committee’s Statement 5 (2023)¢ and Decision 2 (2023)7 on
Israel and Palestine under its Early Warning and Urgent Action system, we
respectfully request the Committee to recommend that the UK:

1. Fulfil the CERD Committee’s recommendation to “provide all necessary financial and
humanitarian aid to Palestinians” by

a. supporting the Palestinian people’s right of return and right to self-
determination;

b. creating a Gaza family reunification scheme, similar to the process and legal
framework created for Ukraine family reunification;

c. creating a pathway for children affected by the genocide to receive life-saving
medical care in the UK, as it did in the case of Malala Yousafzai — and again in
2022, when, after the Russian invasion of Ukraine, Britain welcomed 21
Ukrainian children with cancer to continue their treatment.

5 See Global Justice Now, Open Letter to the UK Negotiators to the Pandemic Agreement, 15 March 2024.
6 CERD Committee, Israel and the State of Palestine, Statement 5 (2023) 27 October 2023.

7 CERD Committee, Prevention of Racial Discrimination, Including Early Warning and Urgent Action
Procedure, Decision 2 (2023) 21 December 2023.
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2. Fulfil the CERD Committee’s recommendation to “cooperate to bring an end to the
violations that are taking place and to prevent ... genocide”s by,

a. calling for an immediate and permanent ceasefire;

b. recognising Palestinian statehood, as a means to bolster the potential for peace
through a democratic and diplomatic processes; and

c. ending all transfers of weapons and ammunition to Israel, including indirect
transfers through intermediary countries that could ultimately be used by
Israeli forces, in accordance with the recent call by a group of UN experts.9

3. Health in the time of polycrisis: the role of CERD in enabling an
equitable, non-discriminatory global health system

a. The global context: a continuation of colonial systems and racial
discrimination

The universal right to public health is enshrined in Article 5(e)(iv) of ICERD and confirmed
within the larger body of international human rights law. Every State has ratified at least one
international human rights treaty recognising the right to health.1° Situations that exacerbate
vulnerability - poverty, irregular migratory status, health status, racism - can nullify or impair
our equal enjoyment and exercise of the right to health, which includes other determinants
such as water, electricity, a healthy emotional environment, healthy planet, healthy
environment and information and services such as on sexual and reproductive health. The
growing multitude of complex global challenges - starting with COVID-19 and now
compounded by a heightening of military assaults and the debt crises faced by LMICs - has
worsened those underlying determinants.™ In this polycrisis context, the right to the highest
sustainable standard of physical and mental health remains a “distant goal”.2

This erosion of access to health - embedded in the structure of racial and patriarchal neo-
capitalism - is self-perpetuating. The proliferation of profit-making by multinational
corporations during the COVID-19 pandemic - often facilitated by public funds - and IP
constraints, supported by countries like the UK, have further tipped the scales in favour of
high-income countries to whom huge debts have already been accumulated. This leads to the
erosion of already unstable health infrastructure and national health budgets in LMICs.
Conflicts and military assaults such as those in Palestine, Syria, Sudan, the Democratic
Republic of the Congo, Yemen and Ukraine - heighten both current and future health crises
and economic crises and are by their nature incompatible with the full attainment of the right
to health.

8 Ibid, page 4.
9 UN Office of the High Commissioner for Human Rights (OHCHR), “States and companies must end

arms transfers to Israel immediately or risk responsibility for human rights violations: UN experts”, 20
June 2024.

10 OHCHR and World Health Organisation (WHO), Fact Sheet No. 31: The Right to Health, 1 June 2008,
1.

11 Dr Tlaleng Mofokeng, UN Special Rapporteur on the Right to Health, ‘The Urgency of Now: A Right to
Health in a Polycrisis World’, YouTube, 21 March 2024.

12 Thid.
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This reality did not begin with COVID-19 or even in recent years. Today’s inequalities have
historical, colonial roots that endure because of the frameworks and rules that govern global
political economy; that is, the international and national laws and institutions that entrench
power relations and drive these inequalities, poverty and injustice, shaping and condoning
corporate driven decision-making in a way that prioritises profits over humanity.

b. The manifestation of racial discrimination in health: trade and access
to medicines; the global debt crisis; and the Palestinian genocide

1. The ‘post’-pandemic crisis of access to medicines and intellectual property
barriers to intersectional racial equality

Long-standing health inequities upheld by racialised systems rooted in slavery and
colonialism are part of the structural causes of intersectional inequities in health systems and
policies, leading to increased economic and social vulnerabilities.'3 Alongside other structural
causes, racial discrimination and inequities affect health-related intermediary factors,
including the “non-recognition of the health needs of key groups” stigmatised by race, caste,
ethnicity, and migration status.*4 Colonialism itself is a determinant of health, resulting from
the colonial structures that continue to shape racist inequalities in health access, resources
and health outcomes.?s

Indeed, racial discrimination in access to medicines is not a phenomenon restricted to
COVID-19 medicines, treatments, and diagnostics, although the pandemic exacerbated these
inequalities.'® Rather, it is a longstanding concern equally prevalent in relation to medicines
such as access to HIV/AIDS antivirals? and racial disparities in access to medical
advancements and technologies!® (e.g. in the treatment of Alzheimer’s? and sickle cell
disease, even in high-income countries such as the US),2° with the racial discrimination of
COVID-19 responses repeated shortly after in responses to the Mpox outbreak in 2022.2

13 Feminists for a People’s Vaccine, Access to Medicines: Why Should Feminists Care? Issue Paper #1,
May 2021, 6.

14 Tbid, 7.

15 See Bram Wispelwey et al., ‘Because its power remains naturalized: introducing the settler colonial
determinants of health’ (2023) 11 Front Public Health, Karina Czyzewski, ‘Colonialism as a Broader Social
Determinant of Health’ (2011) 2(1) International Indigenous Policy Journal, and Sarah Nelson,
Challenging Hidden Assumptions: Colonial Norms as Determinants of Aboriginal Mental Health,
National Collaborating Centre for Aboriginal Health, 2012.

16 Ezekiel Boro and Beat Stoll, ‘Barriers to COVID-19 Health Products in Low-and Middle-Income
Countries During the COVID-19 Pandemic: A Rapid Systematic Review and Evidence Synthesis’ (2022)
10 Front Public Health; Donald J Alcendor, ‘Racial Disparities-Associated COVID-19 Mortality among
Minority Populations in the US’ (2020) 9(8) Journal of Clinical Medicine.

17 See for example Victoria Scrubb, ‘Political Systems and Health Inequity: Connecting Apartheid
Policies to the HIV/AIDS Epidemic in South Africa’ (2011) 1(1) Journal of Global Health.

18 Nambi Ndugga, Drishti Pillai and Samantha Artiga, ‘Racial and Ethnic Disparities in Access to Medical
Advancements and Technologies’, KFF, 22 February 2024.

19 Arthur Allen, ‘Why the Next Big Hope for Alzheimer’s Might Not Help Most Black Patients’, KFF
Health News, 6 July 2023.

20 Frazer A Tessema et al., ‘High-Priced Sickle Cell Gene Therapies Threaten to Exacerbate US Health
Disparities and Establish New Pricing Precedents for Molecular Medicine’ (2022) 50(2) Journal of Law,
Medicine & Ethics.

21 Stewart Landers, Farzana Kapadia and Daniel Tarantola, ‘Monkeypox, After HIV/AIDS and COVID-19:
Suggestions for Collective Action and a Public Health of Consequence, November 2022’ (2022) 112
American Journal of Public Health.
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Between States, there is gross imbalance in the priorities of global health initiatives,
exacerbated by limited national health budgets (which are in turn impacted by the global debt
crisis discussed in other sections below). LMICs have been forced to accept stringent patent
protections in bilateral and multilateral agreements to avoid trade sanctions,?2 to the benefit
of pharmaceutical corporations largely domiciled in high-income countries, such as the UK.
All with deteriorating impacts on the right to health and, as stated by the CERD Committee
in the context of COVID-19, attributable to the “consequences of the historic racial injustices
of slavery and colonialism that remain largely unaccounted for today.”23

This continued opposition to waiving IP barriers even temporarily, to the benefit of high profit
making of pharmaceutical corporations domiciled in countries such as the UK, raises serious
concerns about the UK’s compliance with its extraterritorial obligations under ICERD, such
as the duties of international cooperation and assistance, which include the obligation to
refrain from infringing on the ability of other States to fulfil their own human rights
obligations.

il. The global debt crisis and the draining of resources from public health systems

In 2022, Debt Justice classified 54 countries as being in debt crisis,24 whereby debt
repayments undermine a country’s economy and/or its government’s ability to protect its
citizens’ basic economic and social rights. This ‘debt” has its roots in historical injustices and
global economic structures that leave many countries with few options but to borrow on terms
that undermine their ability to fulfil international human rights obligations. Neo-colonialism
and imperialism persist, with rich countries continuing to rely on the exploitative extraction
of raw materials, goods and services from the Global South to prop up their exponentially
growing prosperity. The drain of Global South commodities by the Global North - including
the UK - is estimated to be worth $2.2 trillion annually.2s Meanwhile, LMICs are paying up
to 15.5% of their government revenues to external creditors - an increase from <8% before
the pandemic.2¢ This trend undermines States’ human rights obligations and their ability to
comply with international health standards, such as WHO policy guidance which directs
Member States to reduce reliance on private healthcare financing, including out-of-pocket
spending and voluntary health insurance.2”

In LMICs, the COVID-19 pandemic brought with it the ‘perfect storm’ of increasing debt

22 Lisa Forman, ‘Trading Health for Profit: Bilateral and Regional Free Trade Agreements Affecting
Domestic Property Rules on Pharmaceuticals’ in Jillian Clare Cohen, Udo Schuklenk and Patricia

Ilingsworth (eds), The Power of Pills: Social, Ethical and Legal Issues in Drug Development, Marketing,
and Pricing (Pluto Press, 2006).

23 CERD Committee, First draft General recommendation No. 37 (2023) on Racial discrimination in the
enjoyment of the right to health (Draft GR No. 37), CERD/C/GC/37, (12 May 2023, adopted at the 109t
session, 11—28 April 2023).

24 Debt Justice, Debt Data Portal, accessed 18 June 2024.

25 Jason Hickel, Dylan Sullivan and Huzaifa Zoomkawala, ‘Plunder in the Post-Colonial Era: Quantifying
Drain from the Global South Through Unequal Exchange, 1960—2018’ (2021) 26(6) New Political
Economy.

26 Larry Elliott, ‘Debt payments by countries most vulnerable to climate crisis soar’, The Guardian online,
3 June 2024.

27 World Health Organization, Financing for Universal Health Coverage: Dos and Don'ts (Health
Financing Guidance Note No 9, Conference Copy, 2019), 4 and 12.
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repayments, declining tax revenues and rising expenditure demands,?8 with stretched
budgets reallocated towards COVID-19 and lockdowns, in countries whose health systems
were already hindered by corruption.29 For example, in Zambia, debt repayments increased
from 20% in 2018 to 38% in 2021,3° while its health sector budget declined from 9.5% in 2018
to 8% in 2022.3!

Debt restructuring and “fiscal consolidation” programmes offered to LMICs by International
Financial Institutions (such as the International Monetary Fund (IMF) and the World Bank),
high-income countries (primarily the predominantly European countries including the UK
that make up the ‘Paris Club’)32 and private lenders impose harsh austerity measures on
public budgets.33 Countries are only eligible to seek loans from the Paris Club if they have an
existing agreement under an IMF debt programme.34 Such programmes have been shown to
harm health in three ways: (1) restraining the public financing of health systems through loan
conditionalities (leading to privatisation, user fees and copayments for public health
services);35 (2) increasing the cost of health commodities and medicines when stabilisation
measures such as currency devaluation are introduced; and (3) affecting the social
determinants of health through the cutting of public funding for education, transport and
social welfare as part of debt-related health austerity measures.3¢ This was seen in practice
with the rapid spread of Ebola in West Africa in 2014, caused in part by weak health systems.37
In the years leading up to the crisis, the main hosts of the epidemic - Guinea, Liberia and
Sierra Leone - had implemented IMF structural adjustment programmes.38 Systematic
under-investment in public healthcare systems leads to poor health outcomes for the most
vulnerable.

The unjust dynamics of the modern global financial system perpetuate the same

28 Amnesty International, ‘How does public debt affect the right to health: Case studies in East and
Southern Africa’, 29 May 2023.

29 Enoch Randy Aikins, ‘Corruption in Africa deepens the wounds of COVID-19’, Institute for Security
Studies, 19 May 2022; Rédaction Africanews with AFP, ‘Burundi: Central Bank governor prosecuted for
corruption’, Africanews, 11 October 2023.

30 Zanji Valerie Sinkala, ‘Structural Adjustment 2.0°, New internationalist, 21 December 2022.

31 UNICEF, 2022 Health Budget Brief: Sustainable financing of healthcare delivery, 2022.

32 Paris Club, https://clubdeparis.org/.

33 Alexander Kentikelenis, ‘Structural adjustment and health: a conceptual framework and evidence on
pathways’ (2017) 187 Social Science & Medicine, 2.

34 Paris Club, Frequently Asked Questions, accessed 3 July 2024.

35 Rob Yates, ‘Universal health care and the removal of user fees’ (2009) 373(9680) The Lancet; Lucy
Gilson and Di McIntyre, ‘Removing user fees for primary care in Africa: the need for careful action’ (2005)
BMJ; Chris D James, et al., ‘To retain or remove user fees?’ (2006) 5(3) Applied Health Economics and
Health Policy.

36 Alexander Kentikelenis, above no 33, 2. See also David Stuckler and Sanjay Basu, The Body Economic:
Why Austerity Kills (Basic Books, 2013); Sanjay Basu, Megan A Carney and Nora J Kenworthy, ‘Ten years
after the financial crisis: The long reach of austerity and its global impacts on health’ (2017) 187 Social
Science & Medicine; and Aaron Reeves, Martin Mckee and David Stuckler, ‘The attack on universal health
coverage in Europe: recession, austerity and unmet needs’ (2015) 25(3) European Journal of Public
Health, 364-5.

37 Alexander Kentikelenis, et al., ‘The International Monetary Fund and the Ebola outbreak’ (2015) 3(2)
The Lancet, 69-70; Adia Benton and Kim Yi Dionne, ‘International political economy and the 2014 West
African Ebola outbreak’ (2015) 58(1) African Studies Review, 223-236.

38 Alexander E Kentikelenis, Thomas H Stubbs and Lawrence P King, ‘IMF conditionality and
development policy space’ (2016) 23(4) Review of International Political Economy; Bretton Woods
Project, ‘The IMF’s role in the Ebola outbreak: The long-term consequences of structural adjustment’,
Bretton Woods Project, 2 February 2015.
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disadvantages committed in the slave trade and colonialism, undermining the advancement
of racial equality between and within States. In November 2020, creditor countries such as
the UK collaborated with the IMF and commercial lenders to set up the ‘Common Framework’
for debt restructuring, which has since been credited with severe debt distress in countries
such as Chad, Zambia, Ghana, Sri Lanka and Pakistan,39 echoing the decades of lost
development seen in the 1980s and 1990s off the back of punitive stabilisation and austerity
programmes.4° Minimal participation of private creditors in debt relief initiatives and instead
taking it as an opportunity for reckless lending to African countries with high interest rates
has undermined debt relief initiatives. This highlights significant weaknesses in the initiatives
that are intended to support low income countries to overcome the debt crises.

As discussed in Section 4(b), the UK holds a particularly powerful position in its ability and
obligation to solve the debt crisis, both in terms of its national laws4! - e.g., “[o]ver 90% of
lower-income external debt payments to private creditors are governed under English law”42
- as well as its decision-making power within the IMF and World Bank as a member of the G7
and its historical obligations for the horrors and ongoing legacies of the slave trade and
colonialism.43 The UK’s unwillingness to use its powers over private creditors and on the
global stage to repair these injustices undermines efforts to liberate African economies and
economies throughout the Global South.

iil. The ongoing genocide in Palestine and the destruction of health infrastructure

Over nearly 10 months of an “unrelenting assault”#4 in Gaza, Israel has deliberately targeted
health workers, hospitals, ambulances, medical convoys and water, sanitation and hygiene
facilities (WASH facilities)+s in a total obliteration of an already fragile health system that,
alongside the weaponisation of famine,4¢ has led multiple international law and human rights
experts to conclude, at minimum, that there are “reasonable grounds” genocide is being

39 Andrew M Fischer and Servaas Storm, ‘The Return of Debt Crisis in Developing Countries: Shifting or
Maintaining Dominant Development Paradigms?’ (2023) 54(5) Development and Change, 982.

40 1bid, 956.

41 Friedrich Ebert Stiftung (FES), ‘Solving global debt crises, involving private creditors — the role of
national legislation in G7 countries’, FES, 27 June 2022.

42 See Tess Woolfender, “Urgent Action Required: why rich countries must address debt to combat the
climate emergency”, Bond, 18 June 2024 and Debt Justice, “Africa experiencing worst debt crisis in a
generation”, Debt Justice, 16 May 2024.

43 “In the IMF and the World Bank, the G7 countries hold more than 40 per cent of the voting rights and
can thus decisively determine their policies.”: Kristina Rehbein, ‘In search of financial justice’,
International Politics and Society, 9 October 2023.

44 UN, ‘Rights expert finds ‘reasonable grounds’ genocide is being committed in Gaza’, UN News, 26
March 2024.

45 See for example, Action on Armed Violence (AOAV), ‘Leading experts foresee up to 74,290 excess
deaths in Gaza’, 19 February 2024; Zeina Jamaluddine, et al., Crisis in Gaza: Scenario-based Health
Impact Projections - Report One: 7 February to 6 August 2024 (2024); Mr. Martin Griffiths, Under-
Secretary-General for Humanitarian Affairs and Emergency Relief Coordinator, Briefing to the UN
Security Council on the humanitarian situation in Israel and the Occupied Palestinian Territory, 12
January 2024; UN Office for the Coordination of Humanitarian Affairs (OCHA), ‘Humanitarian Situation
Update #179 | Gaza Strip’, OCHA, 14 June 2024.

46 WHO, ‘Lethal combination of hunger and disease to lead to more deaths in Gaza’, WHO, 21 December

2023; Brett Wilkins, “Children Are Dying’ as Gaza Famine Arrives With ‘Incredible Speed”, Common
Dreams, 16 January 2024; OHCHR, ‘Over one hundred days into the war, Israel destroying Gaza’s food
system and weaponizing food, say UN human rights experts’, OHCHR, 16 January 2024.
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committed in Gaza, as well as direct findings of war crimes.47 Dr Tlaleng Mofokeng, the UN
Special Rapporteur on the Right to Health, has condemned Israel’s failure - both as an
occupying power and as a member of the UN - to meet its obligations under international
human rights and humanitarian law by “knowingly and intentionally imposing famine,
prolonged malnutrition and dehydration” and exacerbating the risks of water and airborne
diseases, lack of medical and surgical supplies and lack of sexual and reproductive health and
mental services.48 The “intergenerational physical and mental health, health impacts of
racism, structural discrimination, violence and imperialism” will leave Palestinian people
with deep and long-term trauma.49 Israel’s violent dismantling of the health infrastructure in
Gaza - including damage to Gaza’s only specialised cancer hospital and using it as an army
base - has been met with a overwhelming silence which amounts to a “racist dehumanisation
of the Palestinian people”,5° particularly when contrasted to the 2023 and 2024 response by
the international community to similar events in Ukraine.5!

The international community - including parties to ICERD - carries obligations under
international humanitarian and human rights law to prevent genocide,52 and has been called
on by the CERD Committee to “develop and implement an immediate and complete ceasefire”
and “provide all necessary financial and humanitarian aid to Palestinians in the occupied
Gaza Strip”.53 In a recent report of the Independent International Commission of Inquiry on
the Occupied Palestinian Territory, all UN Member States were also called on to ensure
compliance “with all treaty body obligations”.54 Indeed, it is to these treaties - and the
international human rights system they embody - that many turn to address root and
structural causes of violations, with legal experts calling the “Question of Palestine” a “litmus
test” for the system as a whole in its ability to address historical wrongs, calling for the
application of an anti-colonial framework for assessing harms and ensuring accountability.55
The UK’s review by the CERD Committee is an opportunity to meet this test and hold the UK
accountable to its international obligations in relation to the Palestinian genocide, discussed
in more detail under Section 4(c) below.

47 UN, above no 44; Al Jazeera, Former ICC chief prosecutor: Israel’s siege of Gaza is a genocide, 1

December 2023; OHCHR, ‘Israeli authorities, Palestinian armed groups are responsible for war crimes,
other grave violations of international law, UN Inquiry finds’, OHCHR, 12 June 2024.

48 UN, ““A war on the right to health” — UN expert raised concern about Gazans mental health due to
conflict’, United Nations, 22 April 2024.

49 Ibid.

50 Fatima Hassain, ‘Israel’s war on Gaza is a health justice issue, too’, Al Jazeera, 1 March 2024; Al
Jazeera, Israel’s war on Gaza live: Israel used Gaza cancer hospital as army base, 16 July 2024.

51 See for example, Shannon Firth, ‘AMA Declines to Debate Resolution on Israel-Hamas Conflict’, Med
Page Today, 12 November 2023 and Jonah Valdez, Russia Attacks Hospitals in Ukraine. Israel does the
same in the US. Response couldn’t be more different. The Intercept, 11 July 2024.

52 International Commission of Jurists (ICJ), ‘Gaza/Palestine: States have a Duty to Prevent Genocide’,
ICJ, 17 November 2023.

53 OHCHR, ‘Occupied Gaza Strip: UN Committee calls for immediate ceasefire and urges end to hate
speech amid fears of broader conflict’, OHCHR, 277 October 2023.

54 UN Human Rights Council, Report of the Independent International Commission of Inquiry on the
Occupied Palestinian Territory, including East Jerusalem, and Israel (Advance unedited version),
A/HRC/56/26 (27 May 2024, 56th session, 18 June-12 July 2024).

55 Saleh Hijazi, ‘Making the Case for Human Rights in Palestine’, University of Essex Human Rights
Centre Blog, 8 April 2024, citing Nimer Sultany,

‘The Question of Palestine as a Litmus Test: On Human Rights and Root Causes’ (2022) 23 Palestine

Yearbook of International Law.
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https://www.ohchr.org/en/press-releases/2023/10/occupied-gaza-strip-un-committee-calls-immediate-ceasefire-and-urges-end
https://www.ohchr.org/en/press-releases/2023/10/occupied-gaza-strip-un-committee-calls-immediate-ceasefire-and-urges-end
https://www.ohchr.org/sites/default/files/documents/hrbodies/hrcouncil/sessions-regular/session56/a-hrc-56-26-auv.docx
https://hrcessex.wordpress.com/2024/04/08/making-the-case-for-human-rights-in-palestine/
https://eprints.soas.ac.uk/38622/1/Sultany%20Palestine%20Litmus%20Test%20final.pdf

4. The UK’s extraterritorial obligations under the ICERD in relation to
health

The right to public health and medical care is enshrined in Article 5(e)(iv) of ICERD.5¢ States
parties are required to take actions to eliminate racial discrimination and to ensure equality
in measures aimed at realising this right to health. These obligations apply not only to a State
Party’s domestic actions, but also extraterritorially. The International Court of Justice (ICJ)
has found that “there is no restriction of a general nature in ICERD relating to its territorial
application” and that Article 5 does not contain a specific territorial limitation, observing that
ICERD “generally appear[s] to apply, like other provisions of instruments of that nature, to
the actions of a state party when it acts beyond its territory.”s”

a. Trade and Access to Medicines: the UK’s support for intellectual property
barriers violates ICERD

Everyone has the right to enjoy the benefits of scientific progress and its applications (Article
15(1)(b) ICESCR). However, States have for decades used TRIPS - a WTO agreement on the
protection of IP rights - and the right to protect moral and material interests from scientific
productions (Article 27(2) UDHR) to justify strict and unfair limitations on access to
medicines that disproportionately impact people of colour in LMICs. This conflict was
addressed in a 2000 OHCHR resolution on IP rights and human rightss® and has now been
reiterated in its most recent report published in July 2024.59 The OHCHR reminds us that,

[a]ccess to medicines, vaccines and other health products is deeply unequal in many
countries owing to structural barriers, social determinants of health and other factors
affecting various populations that are marginalised. These inequalities are further
aggravated in contexts of fragility, conflict and violence...This impact is most dramatic
in low- and middle-income countries...Children, women and girls, older persons,
migrants, persons in geographically remote areas and persons with disabilities are
among those who are disproportionately affected by limitations on access to medicines.
Frequently, intersectional and multiple discrimination has a compounded differential
impact.” One of the recommendations which the OHCHR then makes is that States are
“to ensure that intellectual property rights are not invoked and applied in a manner that
is inconsistent with the right to health, including access to medicines, vaccines and other
health products, or the right of States to exercise the flexibilities of the TRIPS
agreement”.6°

As demonstrated in the CERD Committee’s statements during the COVID-19 pandemic,®*

56 With similar rights to health enshrined in Article 25 UDHR, Article 12 ICESCR, Article 12(f) CEDAW,
Article 24 CRC, Articles 11 and 13 of the European Social Charter, Article 2 ECHR, Article 35 of the EU
Charter of Fundamental Rights on Health care, Article 10 of the Protocol of San Salvador and Article 16 of
the African Charter on Human and Peoples’ Rights.

57 Application of the International Convention on the Elimination of all Forms of Racial Discrimination
(Georgia v Russian Federation) (Provisional Measures) [2008] ICJ Rep 353, [109].

58 OHCHR Sub-Commission on Human Rights, Intellectual property rights and human rights
(resolution 2000/7, E/CN.4/Sub.2/2000/7, 17 August 2000).

59 See note 2 above.

60 Tbid.

61 CERD Committee, Decision on the lack of equitable and non-discriminatory access to COVID-19

vaccines, (Prevention of Racial Discrimination, including Early Warning and Urgent Action Procedure,

Decision 1 (2023), 30 August 2023, adopted at the 110th session, 7-31 August 2023); CERD Committee,
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inequitable and discriminatory access to treatments and medicines is an important area of
concern under ICERD. The CERD Committee has made several recommendations to States
parties on racial discrimination in the context of access to vaccines and medicines.®2 E.
Tendayi Achiume, the then-UN Special Rapporteur on contemporary forms of racism, in a
letter to the WTO’s 12th ministerial conference, highlighted the obligations of WTO Members
- including the UK - to tackle racial discrimination in international IP law.63 A similar
recommendation from the CERD Committee would complement its calls in the first draft of
its General recommendation No. 37 on Racial discrimination in the enjoyment of the right
to health (Draft GR No. 37)% for States to “take all necessary national and multilateral
measures, including temporary waivers of IP protections on healthcare technologies, to
mitigate the disparate impact of global challenges, such as pandemics, climate change and
disasters, and their socioeconomic consequences on groups and minorities protected under
the Convention”.%s

Despite international law precedents and the UK’s agreement, as a WTO member state, that
TRIPS “does not and should not prevent member governments from acting to protect public
health,”¢® the UK has consistently acted to undermine the right to health, particularly in
LMICs. The CERD Committee has issued several communiques®” on the matter, calling for
the said developed countries to ensure international cooperation by supporting the TRIPS
waiver proposal including the triggering of its early warning and urgent action procedure. At
the same time, the UK imposed export restrictions on health products that could have been
relevant to COVID-19 treatment,®® and hoarded vaccines,®® causing implementation
challenges to the COVAX Facility.7o

Statement on the lack of equitable and non-discriminatory access to COVID-19 vaccines (Statement 2
(2022), 25 April 2022, adopted at the 106th session, 25 April 2022).

62 Notably in the following Concluding Observations: CERD Committee, Concluding Observations on
Slovakia, 16 September 2022, CERD/C/SVK/CO/13; CERD Committee, Concluding Observations on
Germany, 21 December 2023, CERD/C/DEU/CO/23-26; CERD Committee, Concluding Observations on
Denmark, 1 February 2022, CERD/C/DNK/CO/22-24; CERD Committee, Concluding Observations on
Bulgaria, 27 December 2023, CERD/C/BGR/CO/23-25; CERD Committee, Concluding Observations on
Thailand, 10 February 2022, CERD/C/THA/CO/4-8; CERD Committee, Concluding Observations on
Brazil, 19 February 2022, CERD/C/BRA/CO/18-20; CERD Committee, Concluding Observations on
Georgia, 13 December 2022, CERD/C/GEO/CO/9-10; and CERD Committee, Concluding Observations
on Nicaragua, 22 December 2023, CERD/C/NIC/CO/15-21.

63 E. Tendayi Achiume, UN Special Rapporteur on contemporary forms of racism, Open Letter from the
Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and related
intolerance to the World Trade Organization’s Twelfth Ministerial Conference, 13 June 2022.

64 CERD Committee, Draft GR No. 37, above no 23.

65 CERD Committee, First draft General recommendation No. 37 (2023) on Racial discrimination in the
enjoyment of the right to health, CERD/C/GC/37, (12 May 2023, adopted at the 109t session, 11—28 April
2023), [63].

66 WTO, The Doha Declaration explained.

67 See for example, OHCHR, ‘Global North States’ persistent refusal to waive COVID-19 vaccine
intellectual property rights violated non-discrimination guarantee, UN Committee warns’, OHCHR, 31
August 2023.

68 Anna Isaac and Ashleigh Furlong, ‘UK restricts COVID medicine exports amid AstraZeneca vaccine
fight’, Politico, 27 January 2021.

69 Seren Boyd, ‘COVID vaccines: a question of justice’, British Medical Association (BMA), 11 November
2021.

70 COVAX is a cooperation between the WHO and other international institutions such as the Global
Alliance for Vaccines and Immunization, which aimed to provide equal access to vaccines globally by
pooling resources. See also Anjali Pushkaran, Vijay Kumar Chattu and Prakash Narayanan, ‘A critical

analysis of COVAX alliance and corresponding global health governance and policy issues: a scoping
review’ (023) BMJ Global Health.
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The UK, together with the European Union, led by Germany, and Switzerland, continuously
adopted intransigent positions on the TRIPS waiver proposal filed by India and South Africa7:
in 2020 at the WTO during the COVID-19 pandemic: blocking much-needed scaling up and
diversification of global manufacturing of health products and technologies for the
prevention, treatment and containment of COVID-19. In so doing, the UK took positions
which protected the monopolies and massive profits of large pharmaceutical companies
domiciled within its boards, resulting in enormous loss of lives globally72 and prompting a
letter by southern civil society organisations to then Prime Minister, Boris Johnson, to act in
solidarity with more than 100 countries that supported the proposal.”s

The statistics of inequity in the roll-out of COVID-19 vaccines are now well-known. Among
other things, research by Gozzi et al showed that in twenty LMICs which were considered,
more than 50% of deaths that occurred could have been averted had these countries been able
to afford the same per capita daily vaccination rate reported in the selected high-income
countries.74

The TRIPS waiver discussion ended in a stalemate with the WTO failing to deliver a
comprehensive multilateral solution on diagnostics and treatments for the COVID-19
pandemic at its 13th Ministerial Conference.’s

Most recently, in March 2024, after 30 years of TRIPS implementation, Colombia tabled a
proposal.”® The proposal is filed under Article 71 of TRIPS, requesting, among other things, a
review of TRIPS implementation. Implementation has been controversial and after 30 years,
requires a Member-driven policy discussion, supported by metrics and data on best practices,
identifying obstacles and potential implementation improvements, among other elements.
The Colombia proposal provides this crucial opportunity?” and the UK must now support it.

The UK also continues to thwart efforts at ensuring that equity is restored into multilateral

7VWTO Council for Trade-Related Aspects of Intellectual Property Rights, Waiver from certain
provisions of the TRIPS agreement for the prevention, containment and treatment of COVID-19,
Communication from India and South Africa, 2 October 2020), IP/C/W/669, as revised in WTO Council
for Trade-Related Aspects of Intellectual Property Rights, Waiver from certain provisions of the TRIPS
agreement for the prevention, containment and treatment of COVID-19: Revised decision text
(Communication from the African Group, the Plurinational State of Bolivia, Egypt, Eswatini, Fiji, India,
Indonesia, Kenya, the LDC Group, Maldives, Mozambique, Mongolia, Namibia, Pakistan, South Africa,
Vanuatu, the Bolivarian Republic of Venezuela and Zimbabwe, 25 May 2021), IP/C/W/669/Rev.1.

72 Third World Network, ‘EU, Switzerland, UK continue opposition, amid support for TRIPS waiver’,
TWN Info Service on Health Issues (Sept21/06), SUNS #9418, 16 September 2021.

73 Third World Network, et al., Civil Societies from Global South Calls for Support on COVID-19 TRIPS
waiver (Open letter), 15 February 2021.

74 Nicolo Gozzi, et al., ‘Estimating the impact of COVID-19 vaccine inequities: a modeling study’ (2023) 14
Nature Communications. “The UK only started sharing doses in July, when 86 per cent of UK adults had
had a first dose. It has committed to donating 100 million doses by June 2022 — yet had shared fewer
than nine million doses by September.”: Seren Boyd, ‘COVID vaccines: a question of justice’, British
Medical Association (BMA), 11 November 2021.

75 Third World Network, ‘WTO: MCi13 fails to deliver on COVID-19 diagnostics & therapeutics’, TWN Info
Service on WTO and Trade Issues (Mar24/06), SUNS #9958, 4 March 2024.

76 WTO Council for Trade-Related Aspects of Intellectual Property Rights, above no 3. See also Third
World Network, “‘WTO: General Council discussions muddle on following MC13 failure’, TWN Info
Service on WTO and Trade Issues (Mar24/16), SUNS #9974, 26 March 2024.

77 Third World Network (TWN), Trade: Colombia seeks comprehensive review of WTO’s TRIPS

Agreement, 29 April 2024.
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efforts and processes in health emergency preparedness and response whether in
negotiations to be made to the International Health Regulations 2005 (IHR 2005) or for the
Pandemic Agreement78. In the former, disregarding the WGIHR’s79 mandate arising from the
WHO Executive Board Decision 150(3) to tackle equity gaps in IHR 20058° by pushing to
water down proposed equity-related text; in the latter, opposing the adoption of the principle
of common but differentiated responsibility, a core tenet of sustainable development in the
implementation of pandemic prevention, preparedness and response in the first week of
negotiations at the ongoing 9th meeting of the Intergovernmental Negotiating Body (INB).81
At this session, “developed countries called “international solidarity” a contested concept,
taking the discussions to a stage where the WHO legal counsel had to refer to dictionaries and
WHO resolutions to explain the meaning of the principle of international solidarity, according
to a developing country delegate.”82Although negotiations on amendments to the IHR have
concluded, negotiations for the Pandemic Agreement continue.

In its trade negotiations, such as the UK-India free trade agreement (FTA), the UK has
pursued “TRIPS-Plus” provisions - i.e., “tougher or more restrictive conditions [in] patent
laws than are required by the TRIPS Agreement.”®3 Not only are the negotiations being
carried out in a non-transparent manner, the UK’s proposed provisions would water down
transparency and patent opposition mechanisms in India’s IP regime while extending the
patent term beyond 20 years, and allow for the granting of market exclusivities over clinical
data.84 India is renowned for its dynamic IP system, which is seen as achieving a good balance
between promoting innovation while ensuring robust protection. India is a global provider of
affordable generics used by the NHS itself.85 Based on our information, the TRIPS Plus
proposals were withdrawn due to global pressure; however, the UK’s proposed provisions
would have allowed for greater abuse of the Indian patent system, likely resulting in
‘evergreening’ of patents, thereby impacting global supply of affordable generic
pharmaceuticals. It is therefore vital that the UK refrain from including these provisions in
all future trade agreements.

The UN Special Rapporteur on the right to health has emphasised that “Developing countries
and [least developed countries (LDCs)] should not introduce TRIPS-Plus standards in their
national laws. Developed countries should not encourage developing countries and LDCs to
enter into TRIPS-Plus FTAs and should be mindful of actions which may infringe upon the

78 These are two separate processes addressing different subject matters; proceedings before the INB on
the Pandemic Agreement focuses on pandemic prevention, preparedness and response, while THR 2005
deals with all types of public health emergencies, pandemic or non-pandemic in nature. See Third World
Network, ‘WHO: Developed countries push to dilute WGIHR Bureau’s half-hearted equity text’, TWN Info
Service on Health Issues (Mar24/05), 11 March 2024.

79 Working Group on Amendments to the International Health Regulations at the WHO.

80 Third World Network, ‘WHO: Developed countries push to dilute WGIHR Bureau’s half-hearted equity
text’, TWN Info Service on Health Issues (Mar24/05), 11 March 2024.

81 Martin Khor, Globalisation and the Crisis of Sustainable Development (Paper presented at UNU
Meeting on Interlinkages, Tokyo, Japan, 3-4 September 2001).

82 Third World Network, ‘WHO: Developed Countries say they don’t know the meaning of Solidarity in
INBQ’, TWN Info Service on Health Issues (Mar24/12), 26 March 2024.

83 Médecins Sans Frontiéres, ‘Spotlight on: TRIPS, TRIPS Plus, and Doha’, Médecins Sans Frontiéres
Access Campaign, accessed 10 July 2024.

84 Third World Network, Civil Society Letter to UK Secretary of State on UK-India FTA, 19 March 2023.
85 Alena Ivanova, ‘A quarter of NHS medicines are made in India. Why do we want to make them more
expensive?’; Global Justice Now, 29 November 2022.
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right to health.”8¢ Moreover, the UK’s own historical experience shows that a “strong” IP
regime, in the sense of providing strong protection of private IP rights, was not an essential
condition for its economic development. The UK itself established a strong IP regime only in
the mid-19th century. It is very important to note that in relation to pharmaceutical patents
especially, few of the developed countries today allowed patents on chemical and
pharmaceutical substances (as opposed to the processes) until later in the 20th century.8” The
UK’s efforts to impose more stringent IP protections in the national laws of India, therefore,
be interpreted, at best, as a double standard, and at worst a deliberate attempt to protect the
wealth of the UK and its pharmaceutical industry at the expense of the right to health and
right to development of other countries.

b. The Global Debt Crisis and the Right to Health: the UK’s ICERD
obligations require fair debt restructuring and cancellation

UN Member States are bound by the UN Charter, Article 1(3), to “achieve international co-
operation in solving international problems of an economic [character ...] without distinction
as to race”. States have a duty to solve the foreign debt crisis, if nothing else than to uphold
their ICERD obligations to realise the right to public health and medical care that is currently
being eroded with cumulative effects, particularly for vulnerable and marginalised groups.88
Debt servicing is leading States to redirect vital funds and failing to meet the universal human
rights standards of availability, accessibility, acceptability, and quality in health services.89
Debt and loan conditionalities and austerity measures are leaving countries unable to use the
“maximum of their available resources”° to achieve the full realisation of the right to health.
The American Public Health Association reported in 2022 that no country that spends more
on public debt service than on healthcare meets the minimum health expenditure required to
provide universal health coverage and achieve Sustainable Development Goal 3.9 A review of
IMF loans approved from 2020 to 2023 found that most project a decrease in public

86 United Nations General Assembly, Report of the Special Rapporteur on the right of everyone to the
enjoyment of the highest attainable standard of physical and mental health, Anand Grover,
A/HRC/11/12 (11th session, 31 March 2009).

87 Chemical substances remained unpatentable until 19677 in West Germany, 1968 in the Nordic countries,
1976 in Japan, 1978 in Switzerland, and 1992 in Spain. Pharmaceutical products remained unpatentable
until 1967 in West Germany and France, 1979 in Italy, and 1992 in Spain. Pharmaceutical products were
also unpatentable in Canada until the early 1990s: Ha-Joon Chang, Intellectual Property Rights and
Economic Development — Historical Lessons and Emerging Issues, Third World Network Intellectual
Property Rights Series, 2001.

88 Juan Pablo Bohoslavsky, UN Independent Expert on the effects of foreign debt and other related
international financial obligations of States on the full enjoyment of all human rights, particularly
economic, social and cultural rights, COVID-19: Urgent appeal for a human rights response to the
economic recession, 15 April 2020, 4. See also UN Human Rights Council, Report of the Office of the UN
High Commissioner for Human Rights on the impact of the global economic and financial crises on the
realization of all human rights and on possible actions to alleviate it, A/HRC/13/38 (18 February 2010,
13th session), [8].

89 CESCR Committee, General Comment No. 14: The Right to the Highest Attainable Standard of Health
(Art. 12 of the Covenant), E/C.12/2000/4 (11 August 2000, adopted at the 22nd session).

90 ICESCR, Article 2(1).

91 American Public Health Association (APHA), ‘A Call to Expand International Debt Relief for All
Developing Countries to Increase Access to Public Resources for Health Care’ (APHA Policy Number
20222, 8 November 2022), 5, citing figures from WHO, Primary health care on the road to universal
health coverage: 2019 monitoring report, 9 September 2019, For an estimate of expenditures required to
achieve UHC see Di Mcintyre, Filip Meheus and John-Arne Rgttingen, ‘What level of domestic
government health expenditure should we aspire to for universal health coverage?’ (2017) 12(2) Health
Economics, Policy and Law.
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spending, with 80% including at least one measure that risks harming rights.o2

State obligations under ICERD - and the international law regime more broadly - must
therefore be considered in all aspects of loan and debt repayment negotiations, with countries
like the UK, at minimum, ensuring that lending conditions do not interfere with other States’
ability to direct sufficient resources toward the fulfilment of human rights, including the right
to health.

This is particularly true given the well-known exacerbation of economic challenges by
COVID-19, which led to significant debt distress and increased borrowing to finance public
services in the Global South, particularly in African countries.93 As a result, these countries
are spending a higher proportion of their Gross National Income on debt servicing,%4
impacting their ability to fund essential areas like health.9 Reports indicate that as of August
2022, African countries owed £2,758 million to the UK, comprising 56% of all foreign debt
owed to the UK. Among these, Zimbabwe’s standing debt was £342.34 million, Uganda’s was
£380.37 million, and Zambia's was £252.44 million. African nations spent over 50 times
more on external debt than they received in UK aid, highlighting a severe imbalance.9®

The World Bank’s September 2023 report indicates that many African countries are at high
risk of debt distress, with nine already in distress.9” This crisis is partly due to private lenders’
high interest rates post-2008 financial crisis, with Western private creditors holding the
highest external interest payments.98 Despite efforts, UK debt relief initiatives with private
creditors have been largely unfruitful, yet these debts are governed by English law, presenting
a unique opportunity for legislative action to compel debt cancellation.9® Failure to address
this could repeat the 1980s and 1990s crises, where private creditors were unchecked, leading
to economic shocks and further IMF and World Bank loans.100

The UK must support fair restructuring mechanisms like debt freezes (for short-term
solutions) and unconditional cancellations (for long-term), and ensuring policies that protect
public health during debt negotiations, ultimately facilitating prioritisation of health of the
communities in African countries.’o! Indeed, a recent study has shown that “45% of Brits
agree with the UK wiping the debts of lower income countries”.202 Besides debt cancellation,
the UK must recognise the continuing legacy of its role in the debt crisis and support a holistic

92 Human Rights Watch (HRW), ‘Bandage on a Bullet Wound: IMF Social Spending Floors and the Covid-
19 Pandemic’, HRW, 25 September 2023, citing Isabel Ortiz and Matthew Cummins, Austerity: The New
Normal - A Renewed Washington Consensus 2010-24 (Working paper, October 2019).

93 United Kingdom International Development Committee, Debt relief in low-income countries (House of
Commons, Seventh Report of Session 2022-23), 10 March 2023, Section 4.

94 Debt Justice, ‘Climate vulnerable countries debt payments highest in three decades’, Debt Justice, 3
June 2024.

95 Development Finance International, The Worst Ever Global Debt Crisis (Policy briefing).

96 Sophie Powell, ‘Between Life and Debt: How Africa is facing the worst debt crisis in a generation’,
Bond, 16 May 2024.

97 Louisa Brooke-Holland, et al., Debt in Africa (Research Briefing, House of Commons Library, 17
November 2023).

98 African Forum and Network on Debt and Development (AFRODAD),
Debt Restructuring: Under the G20 Common Framework and Alternative Policy Solutions, 2024. See
also the AFRODAD’s other publications on African debt.

99 Sophie Powell, above no 96; Larry Elliott, above no 26.
100 Andrew M Fischer and Servaas Storm, above no 39, 982.
101AFRODAD, above no 98.

102 Debt Justice, above no 42.
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approach on compensation of harms subjected on people, from historical injustices of slavery
and colonialism to ongoing harms rooted in the legacies of European colonialism that
continue to kill Black and other people of colour globally.

These recommendations are consistent with the duty to cooperate through, at minimum, non-
interference with African countries’ ability to mobilise their maximum available resources
around the fulfilment of the right to health. They also ensure that the UK is complying with
its own extraterritorial obligations to respect the right to health in its dealings with other
countries. The primacy of human rights over economic agreements applies not only to those
accepting loans and formulating policies within their own countries, but also to those
extending the loans and with the power to shape loan conditions, the laws governing loan
agreements, and political decisions on the kinds of financial instruments that are offered - be
they loans (concessional or otherwise), grants, or other reparative arrangements. In all this,
ICERD must be guiding the UK’s actions, with concrete measures to eliminate racial
discrimination within and outside its borders.

c. The Palestinian Genocide: The UK’s inaction to safeguard the rights of
Palestinian people violates its ICERD obligations

Since December 2023, the CERD Committee has “warned of hate speech and dehumanising
discourse targeted at Palestinians, raising severe concerns regarding Israel’s and other State
parties’ obligation to prevent crimes against humanity and genocide.”°3 It has also “raised
the alarm on the deteriorating human rights situation in the occupied West Bank and East
Jerusalem... including the increase in unlawful use of lethal force by the Israeli forces,
violence by settlers, arbitrary arrests and detention of Palestinians.” The Committee
highlighted the obligations of States to “provide all necessary financial and humanitarian aid
to Palestinians”, fully respect the international obligation (including under ICERD) to
“cooperate to bring an end to violations that are taking place and to prevent...genocide”, and
ensure that all those responsible for international crimes are promptly brought to justice. In
its Draft GR No. 37, the CERD Committee emphasises that international cooperation in
health is a “key element in respecting freedom from racial discrimination”°4 and affirms that
“Donor States should not promote, condone, or perpetuate policies and practices which
establish, reinforce, and do not aim at removing barriers of groups exposed to racial
discrimination in the enjoyment of the right to health”.105

Despite urgent calls from the CERD Committee, other UN human rights mandate holders,
and global solidarity movements, many State Parties - including the UK - continue to fail to
take the action necessary to meet their international obligations. There is no right to health
in the context of genocide. Perversely, health activists across the globe have called Israel’s
targeting of Gaza’s health infrastructure “using healthcare...as weapons of war”, adding “once
health system is destroyed, injuries cannot be treated, primary care cannot be delivered, and
famine cannot be managed - in other words, life cannot be sustained.”06

Through its country reporting processes and constructive dialogues, the CERD Committee -
and the treaty body system as a whole - is in a unique position to ensure all States are taking

103 CERD Committee, above nos 6, 7.

104 CERD Committee, Draft GR No. 37, above no 23, [62].

105 Tbid, [64].

106 Health Activists in Solidarity with Palestine, An urgent call to the global health and human rights

community, health professional bodies and global health institutions (Global Health Activist Groups
Open Letter, 27 February 2024).
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the necessary measures to prevent genocide and secure the right of return for all Palestinians.

In particular, since the beginning of Israel’s military assault on Gaza on 7 October 2023, the
UK government has consistently demonstrated inaction around the protection of the human
rights of the Palestinian people, ignoring its obligations under international humanitarian
and human rights law. Two months into the genocide, more than 10,000 Palestinian people
were confirmed killed, including 4,000 children, and evidence showed the deliberate
destruction of health infrastructure in Gaza. By the end of December 2023, at least 312 health
workers had been killed, only 13 of the initial 33 hospitals were still functional, while 53 health
care centres, 104 ambulances and 20 WASH facilities were destroyed.!°7 Amidst news of this
carnage, the Scottish National Party put forward a motion for a ceasefire which was rejected
by parliament, with the UK instead supporting limited “humanitarian pauses”.°8 These
pauses were described as “part of measures to facilitate the flow of life saving humanitarian
aid and ensure civilians are safe.”09 These measures did not have the intended impact and
the death toll in Gaza continued (and continues) to rise at horrifying rates, with evidence of
deliberate attacks on Gaza’s healthcare system and workers.!© The destruction of the health
system has severely impacted maternal care, with a survey conducted in April 2024 by UN
Women finding that 76% of pregnant women had anaemia and that 99% faced challenges
accessing necessary nutritional products and supplements. Furthermore, 55% of
breastfeeding mothers reported health conditions impeding their ability to breastfeed and
99% faced challenges securing enough breastmilk.* Newborns are dying because of a lack of
prenatal and postnatal services,2 terror and anxiety are causing a rise in premature births,'3
women are giving birth in shelters or in the streets amid rubble4 or undergoing C-sections
without anaesthesia.1s

On 21 February 2024 (after more than 4 months of active genocide), the UK parliament voted
for an immediate ceasefire in Gaza and the rapid and unimpeded humanitarian relief to be
allowed into the Gaza Strip.6 However, according to War Child UK, the motion passed
excluded statements on collective punishment of the Palestinian people - a war crime that
was widely recognised as occurring early on in Israel’s military assault.’’” Many members of
the government walked out as the motion was being passed, undermining the legitimacy of
the motion.

107 OCHA, ‘Hostilities in the Gaza Strip and Israel - reported impact | Day 85°, OCHA, 30 December 2023.
108 United Kingdom, Parliamentary Debates, House of Commons, 11 December 2023, vol 742: Israel and
Palestine.

109 Thid.

110 See for example, AOAV, above no 45; Zeina Jamaluddine, et al., above no 45;

Mr. Martin Griffiths, Under-Secretary-General for Humanitarian Affairs and Emergency Relief
Coordinator, above no 45; OCHA, above no 45.

111 JN Women, ‘At least 557,000 women in Gaza are facing severe food insecurity’, UN Women, 27 June
2024.

112 UN Population Fund (UNFPA), Tmpossible choices in Gaza: “Women are giving birth prematurely
because of terror”, UNFPA, 23 February 2024.

113 International Rescue Committee, ‘Pregnant women and mothers in Gaza are fighting to keep
themselves and their babies alive amidst healthcare collapse, the IRC warns’, International Rescue
Committee 2 April 2024; UNFPA, above no 112.

114 World Health Organization (WHO), ‘Women and newborns bearing the brunt of the conflict in Gaza,
UN agencies warn’, WHO, 3 November 2023.

115 International Rescue Committee, above no 113.

116 Rocco Blume, ‘Why parliament’s ceasefire vote is not good enough’, War Child, 23 February 2024.

117 Adam Taylor, ‘Why the Israel-Gaza war represents a broader crisis for global justice’, The Washington
Post, 20 October 2023.
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Moreover, while these debates were ongoing in the UK, growing calls were being made for the
government to stop weapons exports to Israel.’8 Oxfam found that “over 100 new licences
allowing UK companies to sell arms to Israel were issued by the UK government between
October 2023 and May 2024”, concluding that “by continuing to sell arms the UK is complicit
in the killing of civilians in Gaza.”9 This conclusion was recently supported by a group of UN
experts who called on States to stop all transfers of arms to Israel, listing in particular UK
weapons manufacturer BAE Systems.120

The UK’s slow action - or, put differently, complicity - in regard to the genocide demonstrates
that, despite a recognition of the need for urgent humanitarian aid, the UK has not heeded
the calls of the international community, including the CERD Committee, to cooperate to
bring an end to all violations taking place and prevent genocide.

These actions include measures that can be taken within the UK, such as supporting the
medical evacuation of children from Gaza and creating a Palestinian family visa scheme
similar to the visa scheme that was developed for Ukrainian families, including providing a
waiver of the current requirement on biometrics for application given the context of genocide.

It is clear that the infrastructure exists for the UK to support children to evacuate and to
respond to their urgent medical needs, whether these stem from the current genocide or from
medical situations that were exacerbated as a result of the decimation of healthcare facilities
by the occupying force.

A clear model exists to bring a limited number of children facing urgent medical needs,
whether direct casualties of the conflict or suffering from other serious conditions such as
cancer, to the UK on a temporary basis for short-term treatment. Once they are stabilised and
on the path to recovery they will return to continue their rehabilitation in the region. The UK
brought 21 children from Ukraine to England for cancer treatment in March 2022, within
only three weeks of Russia’s invasion. This recommendation is also supported by UNICEF,
which has called for “urgent medical cases in Gaza to be able to safely access critical health
services or be allowed to leave, and for injured or sick children evacuated to be accompanied
by family members.”12!

Regarding the visa scheme, proposals are already being put forward, with MP Alison Thewliss
recently noting in Parliament that:122

Gazans are stuck in a cruel and irrational Catch-22 situation: they cannot cross the
border to Egypt because they do not have visas, as they cannot get their biometrics
registered, but they cannot get their biometrics registered because they cannot get to
a visa application centre in Egypt. The Government has the power to waive the
requirement for biometrics to be registered.

118 Global Legal Action Network (GLAN), UK weapons sales to Israel; Haroon Siddique, ‘UK ‘morally

incoherent’ for sending arms to Israel and aid to Gaza, says Oxfam chief’, The Guardian online, 16 June
2024.

119 Oxfam, Does the UK sell arms to Israel?, accessed 10 July 2024.

120 OHCHR, ‘States and companies must end arms transfers to Israel immediately or risk responsibility
for human rights violations: UN experts’, OHCHR, 20 June 2024.

121 UNICEF, ‘Children in Gaza need life-saving support’, accessed 10 July 2024.

122 United Kingdom, Parliamentary Debates, House of Commons, 15 April 2024, vol 748: Visa Scheme
for Palestinian Refugees.
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Lastly, we continue to ask that the UK government follow the recent actions of Spain, Norway
and Ireland in formally recognising Palestine as a state. To date, the UK has shown a firm
reluctance to engage on the issue.’23 We are, now more than ever, reminded of the relevance
of the statement that was made after the UK House of Commons vote on Palestinian
recognition (unfortunately not binding on the government):

The power of symbolism cannot and should not be underestimated, but there is also
overwhelming evidence that international recognition of Palestine would serve the
causes of peace, justice and international law.!24

At its 67th session the CERD Committee developed a set of key indicators to assess the
existence of factors leading to conflict and genocide.'25 All of these indicators are present in
Israel's actions against Palestine historically and currently. The UK must heed the CERD
Committee’s recommendations in its recent decisions and statements on Israel and
Palestine!2¢ and take all necessary due diligence and other direct measures to comply with its
obligations to prevent genocide, under ICERD and international law more broadly.

5. Conclusion

In today’s complex, multilateral world, the international human right system must stand
ready to hold individual States accountable for the human rights impacts - within and outside
their territory - of their conduct within a web of global systems. The CERD Committee has
repeatedly risen to this challenge, guiding State Parties on their obligations under ICERD
with respect to trade, intellectual property, access to medicines, external debt, and with
respect to obligations to prevent genocide. The UK’s review during the 113th Session provides
a further opportunity to address the ongoing legacies of its colonial past and demonstrate how
ICERD obligations to end racial discrimination and advance racial equality can be put into
action at the global level and in the context of some of today’s most urgent crises.

We therefore respectfully request that the CERD Committee include the list of
recommendations noted above in its constructive dialogue with the UK and Concluding
Observations.

123 In May 2024, the UK abstained from supporting a resolution that called on the UN Security Council to
bestow full membership to the state of Palestine despite 143 states voting in favour: United Nations, ‘At
Emergency Special Session, General Assembly Overwhelmingly Backs Membership of Palestine to United
Nations, Urges Security Council Support Bid’, GA/12599 (49th & 50th meetings, 10 May 2024).

124 Patrick Butchard, et al., UK Government recognition of the State of Palestine alongside the State of
Israel (Debate Pack CDP-0039, House of Commons Library, 21 February 2022).

125 CERD Committee, Decision on follow-up to the declaration on the prevention of genocide:

indicators of patterns of systematic and massive racial discrimination, CERD/C/67/1, 14 October 2005.

126 CERD Committee, above nos 6, 7.
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